International Lawyer
Volume 22

Number 3

Article 12

1988

New Anti-Circumvention Rules in EEC Anti-Dumping Law
Gerven Gerwin Van

Recommended Citation
Gerven Gerwin Van, New Anti-Circumvention Rules in EEC Anti-Dumping Law, 22 INT'L L. 809 (1988)
https://scholar.smu.edu/til/vol22/iss3/12

This Current Developments is brought to you for free and open access by the Law Journals at SMU Scholar. It has
been accepted for inclusion in International Lawyer by an authorized administrator of SMU Scholar. For more
information, please visit http://digitalrepository.smu.edu.

CURRENT DEVELOPMENTS

GERWIN VAN GERVEN*

New Anti-Circumvention Rules

in EEC Anti-Dumping Law
Amidst controversy over the effect upon foreign investments in the
European Community and the observance of GATT anti-dumping rules,
the Council of the European Communities (the Council) adopted on June
22, 1987, measures that give the Community authorities the power to
prevent foreign companies from circumventing anti-dumping duties by
importing the components of the products subject to an anti-dumping duty
and assembling them at "screwdriver type" assembly plants in the Community. According to Community authorities, such circumvention has in
recent years occurred in particular with regard to hydraulic excavators,
electronic typewriters, electronic scales, and photocopiers originating in
Japan.' Barely six months after the adoption of the new rules, the Commission of the European Communities (the Commission) has opened investigations into all four of these products assembled in the Community
by parties related to Japanese
manufacturers whose products are subject
2
to an anti-dumping duty.
*LL. M., 1984, Harvard University. Associate, De Bandt. van Hecke & Lagae, Brussels,
Belgium.
I. Council Regulation (EEC) No. 1877/85 imposing a definitive anti-dumping duty on
imports of certain hydraulic excavators originating in Japan, 28 O.J. EUR. COMM. (No. L
176) 1 (1985); Council Regulation (EEC) No. 1698/85 imposing a definitive anti-dumping
duty on imports of electronic typewriters originating in Japan, 28 O.J. EuR. COMM. (No.
L 163) I (1985); Council Regulation (EEC) No. 1058/86 imposing a definitive anti-dumping
duty on imports of certain electronic scales originating in Japan, 29 O.J. EUR. COMM. (No.
L 97) I (1986); Council Regulation (EEC) No. 535/87 imposing a definitive anti-dumping
duty on imports of plain paper photocopiers originating in Japan, 30 O.J. EUR. COMM. (No.
L 54) 12 (1987).
2. Notice of an investigation under Article 13(10) of Council Regulation (EEC) No.
2176/84 concerning electronic typewriters originating in Japan, 30 O.J. EUR. COMM. (No.
C 235) 2 (1987); Notice of an investigation under Article 13(10) of Council Regulation (EEC)
No. 2176/84 concerning certain electronic scales originating in Japan, 30 O.J. EUR. COMM.
(No. C 235) 3 (1987); Notice of an investigation under Article 13(10) of Regulation (EEC)
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The new rules are contained in Council Regulation (EEC) No. 1761/873
and will be added as a new paragraph 10 to Article 13 of Council Regulation
(EEC) No. 2176/84 on protection against dumped or subsidized imports

4
from countries not members of the European Economic Community.
Council Regulation (EEC) No. 2176/84 sets out the rules and procedures
currently in force in the European Economic Community with regard to
protective relief against dumping and subsidization from third countries.
In a resolution of October 6, 1986, the European Parliament called upon
the Commission to study the possibility of imposing anti-dumping duties,
in order to eliminate the circumvention of anti-dumping law by establishing
assembly facilities within the Community, 5 on the component parts of a
finished product found to have been dumped. Backed by the support of
the European Parliament, the Commission submitted on February 23,
1987, a proposal to the Council of the European Communities, 6 of which
a slightly amended version was adopted by the Council barely four months
after the submission of the proposal.
The purpose of this article is to review the new anti-circumvention
rules. It is submitted that the new provisions establish a rule of origin
specifically designed for anti-dumping purposes and having a discriminatory effect against parties related or associated with exporters whose
products are subject to an anti-dumping duty. The new legislation aims

No. 2176/84 concerning certain hydraulic excavators originating in Japan, 30 O.J. EUR.
COMM. (No. C 285) 4 (1987); Notice of opening ofan investigation pursuant to Article 13(10)
of Council Regulation (EEC) No. 2176/84 concerning plain paper photocopiers originating
in Japan, 31 O.J. EUR. COMM. (No. C 44) 3 (1988). In early March 1988 it was announced
that the Commission had terminated its first investigations and would recommend to the
Council that anti-dumping duties be imposed on electric typewriters manufactured by four
EEC-based subsidiaries of Japanese firms and on electronic scales manufactured by one
EEC-based subsidiary of a Japanese firm. The investigation against one manufacturing plant
of electronic typewriters and one manufacturing plant of electronic scales has been closed,
since Japanese parts accounted for less than 60 percent of the total value of the parts used.
The investigation into hydraulic excavators has also been closed, as the proportion of
Japanese parts was within the 60 percent limit set by Council Regulation (EEC)
No. 1761/87. As of the date of the final draft of this article, the Council of the European
Communities has not yet taken a decision with regard to the Commission's proposals.
3. Council Regulation (EEC) No. 1761/87 amending Regulation (EEC) No. 2176/84 on
protection against dumped or subsidized imports from countries not members of the European Economic Community, 30 O.J. EUR. COMM. (No. L 167) 9 (1987).
4. Council Regulation (EEC) No. 2176/84 on protection against dumped or subsidized
imports from countries not members of the European Economic Community, 27 O.J. EUR.
COMM. (No. L 201) 1 (1984), as corrected at 27 O.J. EUR. COMM. (No. L 227) 35 (1984), 2
Common Mkt. Rep. (CCH) 3821 (1984) [hereinafter Regulation 2176/841.
5. Resolution of October 6, 1986 on anti-dumping and anti-subsidy measures and associated foreign trade issues, 29 O.J. EUR, COMM. (No. C 283) 16 (1986).
6. Proposal for a Council Regulation (EEC) amending regulation (EEC) No. 2176/84 on
protection against dumped or subsidized imports from countries not members of the European Economic Community, 30 O.J. EuR. COMM. (No. C 67) 20 (1987) [hereinafter Proposal].
VOL. 22, NO. 3

ANTI-CIRCUMVENTION RULES IN EEC ANTI-DUMPING LAW

811

to bring to the European Community employment-intensive investments
and a substantial transfer of technology, but it must be feared that the
rules may generally have a deterring effect upon foreign investments in
the Community. Before discussing the provisions of the new anticircumvention legislation, and in order to place such rules in their proper
context, the main principles of EEC anti-dumping law are summarized.
7
1. EEC Anti-Dumping Law in a Nutshell

Community authorities may order protective relief against dumped imports from countries outside the Community under EEC Regulation No.
2176/84 and ECSC Decision No. 2177/84.8 ECSC Decision No. 2177/84
applies only to coal and to basic iron and steel products, while EEC
Regulation No. 2176/84 applies to all other goods. 9
All the Member States of the EEC being signatories to the General
Agreement on Tariffs and Trade (GATT), and the EEC itself being a
signatory to the 1979 GATT Anti-Dumping Code,' 0 the current EEC antidumping rules were adopted in accordance with Article VI of GATT and
the 1979 Anti-Dumping Code.
Under current EEC anti-dumping law three substantive requirements
have to be met before the Community authorities may take protective
measures against dumped imports from countries that are not members
of the EEC. The first requirement is that the product under investigation
must be dumped. A product will be considered to have been dumped if

7. For three recent general introductions to EEC anti-dumping law see E.
ANTI-DUMPING

LAW

AND

PRACTICE

IN

THE

UNITED

STATES

AND

THE

VERMULST,

EUROPEAN

COM-

MUNITIES (1987); J. BESELER
THE EUROPEAN COMMUNITIES
LAW AND PRACTICE OF THE

& A. WILLIAMS, ANTI-DuMPING AND ANTI-SUBSIDY LAW:
(1986); 1. VAN BAEL & J. BELLIS, INTERNATIONAL TRADE
EUROPEAN COMMUNITY,
EEC ANTI-DUMPING AND OTHER
TRADE PROTECTION LAWS (1985).
8. Commission Decision No. 2177/84/ECSC on protection against dumped or subsidized
imports from countries not members of the European Coal and Steel Community, 27 O.J.
EUR. COMM. (No. L 201) 17 (1984).
9. These products include iron and steel products, which are not covered by the ECSC
Treaty, and nuclear products, which fall under the product coverage of the Treaty establishing the European Atomic Energy Community. This Treaty does not contain any provisions on external trade policy and therefore any anti-dumping action against the imports
of nuclear products must, in accordance with art. 232(2) of the EEC Treaty, be taken under
Regulation 2176/84.
10. Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade, April 12, 1979, 31 U.S.T. 4919, GATT BISD, 26th Supp., 171 (1979). The Court of
Justice of the European Communities has held at several occasions that the Community is
bound by the GATT obligations previously accepted by Member States. See, e.g., International Fruit Co. v. Produktschap voor Groenten en Fruit, 1972 E. Comm. Ct. J. Rep.
1219; Societa Petrolifera Italiana SpA v. SpA Michelin Italiana, 1983 E. Comm. Ct. J. Rep.
801; see also Petersmann, Application of GAT by the Court of Justice of the European
Communities, 20 COMMON MKT. L. REV. 397 (1983).
FALL 1988
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its "export price" to the Community is less than the "normal value" of
the like product.' I For the purpose of reference, it should be clear that
the concepts of "normal value" and "export price" are comparable to
the concepts of "foreign market value" and "U.S. price" respectively
under U.S. anti-dumping laws.1 2 As far as market economy countries are
concerned, preference will be given, for the purpose of determining the
normal value, to the domestic market price prevailing in the country of
origin. 13 When there are no sales of the like product on that market or
the sales price for some reason cannot be relied upon, the Community
authorities may base the determination of the normal value on the price
of the product when exported to a third country or on the "constructed
value," determined by adding cost of production and a reasonable margin
of profit. 14 In practice, Community authorities tend to prefer the constructed value test as their fallback position.
As to the determination of the export price to the Community, the
preferred basis is again the actual export price of the products. 15 Only
when there is no export price or when it appears that for one reason or
another the actual export price is not reliable, may the export price be
constructed on the basis of the price at which the imported product is
first resold to an independent buyer, or if the product is not resold to an
independent buyer, or not resold in the condition imported, on any reasonable basis. In such cases, allowance will be made for all costs incurred
between importation and resale and for a reasonable profit margin.16
After the determination of the export price and the normal value of the
like product, the Community authorities can calculate the dumping margin, i.e., the amount by which the normal value exceeds the export price. 17
For the purpose of a fair comparison, the export price and the normal
value must be on a comparable basis with regard to physical characteristics, quantities, and conditions and terms of sale. They will normally be
compared at the same level of trade, preferably at the ex-factory level,
and as nearly as possible at the same time.1 8 If necessary, allowances for
differences affecting price comparability will be made. 19
The second requirement is that the dumped imports must, through the
effects of dumping, cause or threaten to cause material injury to an esII.
12.
13.
14.
15.
16.
17.
18.
19.

Regulation 2176/84, supra note 4, art. 2(2).
19 U.S.C. § 1677a, 1677b (1982 & Supp. I11 1985).
Regulation 2176/84, supra note 4, art. 2(3)(a).
Id. arts. 2(3)(b), 2(4), 2(7).
Id. art. 2(8)(a).
Id. art. 2(8)(b).
Id. art. 2(13).
Id. art. 2(9).
Id. art. 2(10).
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tablished Community industry or at least materially retard the establishment of such an industry. 20 "Community industry" is defined as referring
to the Community producers as a whole of the like product or those of
them whose collective output of the products constitutes a major part of
2
the total Community production of those products. '
The third requirement is that the interests of the Community must call
for intervention. 22 "Community interests" is an open-ended concept that
may cover a wide range of factors. Most important, according to the
Commission, are the interests of consumers and processors of the imported product and the need to have regard to the competitive situation
23
within the Community market.
Unlike in the United States, where the responsibility of determining
whether dumping has occurred and whether such dumping has caused
injury to the domestic industry are divided between, respectively, the
Department of Commerce and the International Trade Commission, 24 the
Commission of the European Communities is in charge of the whole antidumping investigation. 25 At the various stages of the proceedings, the
Commission must, however, consult with the Member States, which are
represented in an Advisory Committee. 26 Consultations are mandatory
when requested by a Member State or when the Commission proposes:
(i) initiating formal proceedings; (ii) terminating an investigation on the
grounds that protective measures are not necessary; (iii) accepting a price
undertaking; (iv) imposing a provisional duty or proposing the imposition
of a definitive duty; (v) reviewing price undertakings or definitive duties;
(vi) publishing notice of the impending expiry of protective measures; or
(vii) deciding whether and to what extent a Member State should refund
27
duties collected.
Council Regulation (EEC) No. 2176/84 allows Community authorities
to impose provisional and definitive anti-dumping duties. Where preliminary examination shows that dumping exists and that there is sufficient
evidence of injury caused by such dumping and the Community interests
call for intervention to prevent injury from being caused during the anti20. Id.art 4(1).
21. Id. art. 4(5).
22. Id.arts. 11(l), 12(l).
23. GUIDE TO THE EUROPEAN COMMUNITIES' ANTI-DuMPING AND COUNTERVAILING
LEGISLATION § 12 (1984).
24. 19 U.S.C. § 1673 (1982 & Supp. I11 1985).
25. Regulation 2176/84, supra note 4, art. 7. Recently, the Anti-Dumping Division has
been reorganized and consists now of a subdivision responsible for dumping assessments
and a subdivision responsible for injury assessments and countervailing duties. Still, however, only one investigation team is assigned to a specific dumping complaint.
26. Id. art. 6(l).
27. id. arts. 6(l), 7(l), 9, 10, 11(2), 12(I), 14(2), 15(2), 16(2).
FALL 1988
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dumping proceedings, the Commission, acting at the request of a Member
State or on its own initiative, may impose a provisional anti-dumping
duty. 28 As a rule, provisional anti-dumping duties are imposed only after
on-the-spot investigations have taken place. In the event a provisional
anti-dumping duty is instituted, importation of the product under investigation becomes conditional upon the provision of security for the amount
of the provisional duty, the collection of which will be determined by the
Council at the time it decides whether or not to institute a definitive antidumping duty. Provisional duties will have a maximum period of validity
of four months. However, where exporters representing a significant percentage of the trade involved so request or, pursuant to a notice of intention from the Commission, do not object, provisional anti-dumping
29
duties may be extended for a further period of two months.
Where, subsequent to a full anti-dumping investigation, the facts as
finally established show that the requirements for imposing an anti-dumping duty are met, the Council of the European Communities will institute
a definitive anti-dumping duty, upon a proposal submitted by the Commission after consultation with the Advisory Committee. 30 In principle,
such duty will lapse under the so-called "sunset" provision after five
years from the date on which it entered into force or was last modified
3
or confirmed. 1
The Commission may accept an undertaking from the exporters involved whereby prices are revised or exports ceased, provided it is satisfied that either the dumping margin, or the injurious effects thereof, are
eliminated by the undertaking. The acceptance of such undertaking leads
to the termination of the proceedings without the imposition of antidumping duties. 32 About half of all EEC anti-dumping cases have been
terminated as a result of acceptance by Community authorities of price
revision undertakings.
II. The New Rules
According to the new provisions under Article 13(10) of Council Regulation (EEC) No. 2176/84, the Council of the European Communities
may extend the institution of definitive (as opposed to provisional) antidumping duties to products that are not shipped in finished form into the
European Community but are rather assembled or produced at plants

28. Id. art. 11(1).

29. Id. art. 11(5).
30. Id. art. 12(1).
31. Id. art. 15(1).
32. Id. art. 10(1), 10(2).
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located within the Community, provided the following three conditions
are met. First, the assembly or production must have been carried out by
a party related to or associated with any of the manufacturers whose
exports of the like product are subject to an anti-dumping duty. Second,
the local assembly or production operation must have been started or
substantially increased after the opening of the anti-dumping investigation
with regard to the product involved. Third, the value of the parts or
materials used in the European assembly operation and originating in the
country of exportation of the product subject to the anti-dumping duty
must exceed the value of all other parts or materials used by at least 50
percent. In applying this provision, account must be taken of the circumstances of each case, and, inter alia, of the variable costs incurred in the
assembly or production operation and of the research and development
33
carried out and the technology applied within the Community.
Anti-dumping duties become due by placing the goods in free circulation
in the customs territory of the Community. 34 Once the imported goods
are "released for free circulation within the Community" they enjoy the
same rights as goods originating within the Community to pass from one
Member State to another without being subject to duties or quantitative
35
restrictions, in accordance with Articles 9 and 10 of the EEC Treaty.
Obviously, parts or materials that enter the Community to be used in
the assembly or production of goods subject to an anti-dumping duty
should not enjoy the status of "released for free circulation," as if they
were parts or materials originating in the Community. Therefore, the
Council of the European Communities must, according to the new rules,
at the time it institutes an anti-dumping duty upon products assembled
or produced in the Community, order that parts or materials suitable for
use in the assembly or production of such products and originating in the
country covered by the anti-dumping duty will be in free circulation only
insofar as they will not be used in the assembly or production operation,
the results of which are subject to an anti-dumping 'duty. 36 It must be
assumed that the only consequence of the parts or materials being denied
the status as "released for free circulation" is set forth in the new Article
13(00)(b). Products assembled or produced in the Community by means
of such parts or materials must be declared to the "competent authorities"
before leaving the assembly or production plant for their introduction into

33. Id. art. 13(10)(a).
34. Id. art. 13(4); see also Council Directive 79/623/EEC on the harmonization of provisions laid down by law, regulation, or administrative action relating to customs debt, 22
O.J. EUR. COMM. (No. L 179) art. 2 at 32 (1979).
35. See also P. KELLEY & 1. ONKELINX, EEC CUSTOMS LAW at T-165 (1986).
36. Regulation 2176/84, supra notes 3 & 4, art. 13(10)(a).
FALL 1988
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the commerce of the Community. Such declaration will be equivalent to
the normal request for release for free circulation. At the time the products
are released for free circulation, the applicable anti-dumping duty becomes
37
due in accordance with the provisions of Council Directive 79/623/EEC.
The rate of anti-dumping duty for products thus assembled or produced
in the Community will be that applicable to the manufacturer in the country of origin of the like product subject to an anti-dumping duty to which
the party in the Community carrying out the assembly or production is
related or associated. The amount of duty collected must be proportional
to that resulting from the application of the rate of the anti-dumping duty
applicable to the exporter of the complete product on the CIF value of
the parts or materials imported; it should thus not exceed that required
38
to prevent circumvention of the anti-dumping duty.
Furthermore, the new rules require the Community authorities to abide
by the provisions of Council Regulation (EEC) No. 2176/84 concerning
investigation, procedure, and undertakings when investigating the possible imposition of anti-dumping duties on products assembled or pro39
duced in the Community.
37. Supra note 34. Collection of customs duties on the output of plants located in the
Community may also arise in the event goods that have been imported duty-free under an
inward processing authorization or a temporary importation authorization are subsequently
not reexported. See Council Regulation (EEC) No. 1999/85 on inward processing relief
arrangements, 38 O.J. EuR. COMM. (No. L 188) 1(1985); Council Regulation (EEC) No.
3677/86 laying down provisions for the implementation of Regulation (EEC) No. 1999/85 on
inward processing relief arrangements, 29 O.J. EUR. COMM. (No. L. 351) 1 (1986); Council
Regulation (EEC) No. 3599/82 on temporary importation arrangements, 25 O.J. EUR. COMM.
(No. L 376) 1 (1982); Commission Regulation (EEC) No. 1751/84 laying down certain provisions for the application of Council Regulation (EEC) No. 3599/82 on temporary importation arrangements, 27 O.J. EUR. COMM. (No. L 171) 1 (1984).
38. Regulation 2176/84, supra notes 3 & 4, art. 13(10)(c). During the first investigations
pursuant to Article 13(10), the Commission had the option between proposing the levy of
a variable duty, i.e., a duty that would vary in accordance with the foreign content of the
specific products leaving the Community-based assembly plants, and a fixed duty, equal to
a fixed amount of ECU. A serious drawback of the first solution is that it would require the
Member States to determine the actual parts value ratio of each specific product. The second
solution entails that the duty could only be modified after the opening of a review procedure.
Pursuant to Article 14 of Regulation 2176/84, exporters and assemblers can, however, only
request the review of an anti-dumping measure after the lapse of one year. The Commission
has finally opted for the second solution and proposed fixed duties to the Council. The
Commission has suggested, however, that it will be prepared to accept an undertaking from
the manufacturer as soon as 40 percent local content has been achieved, even if the oneyear waiting period has not yet lapsed. Whether a manufacturer may also avail himself of
the refund procedure provided for in Article 16 of Regulation 2176/84 is not clear, but should,
if need be, certainly be worthwhile considering.
39. Id. art. 13(10)(d). The Commission invites interested parties to file their written
comments within thirty days following the publication of the notice of initiation of an
investigation in the Official Journal or the date on which the questionnaire is received by
the exporters and importers known to be concerned, whichever date is the latter. The
Commission is doing so in accordance with a recommendation concerning the time limits
VOL. 22, NO. 3
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Commission officials have expressed their willingness to accept undertakings whereby the related or associated party commits itself to increase
the European content of the products. They have suggested that the Commission will reject, on the contrary, undertakings whereby sourcing in
the country in which products are subject to the anti-dumping duty is
lowered in favor of sourcing from a country outside the Community. The
Commission officials rely upon the discretionary powers of the Commission with regard to accepting undertakings to justify such policy. Sourcing
of parts or materials from countries outside the Community would also
be difficult to monitor, according to the same Commission officials. In
requiring related or associated companies to give a certain level of European content to their products, such undertakings go, however, further
than the conditions of the new anti-circumvention rules. Admittedly, the
1979 GATT-Anti-Dumping Code does not require the contracting parties
to accept undertakings for the purpose of eliminating dumping, 40 but it
is questionable whether contracting parties to the GATT Code may turn
undertakings into an instrument of favoring local component manufacturers. In principle, the Commission should furthermore not be entitled
to require a reduction of foreign content to below 60 percent of the total
content since, at that point, one of the conditions for imposing an antidumping duty is no longer satisfied.
Because the three conditions set forth in Article 13(10)(a) of Council
Regulation (EEC) No. 2176/84 determine the scope of application of the
new anti-circumvention rules they are reviewed more closely below.
A.

THE ASSEMBLY AND PRODUCTION MUST BE CARRIED

OUT BY A RELATED OR ASSOCIATED PARTY

For the new anti-circumvention rules to apply, it is not clear what kind
of relationship must exist between the party who is carrying out the
assembly or production in the Community and the manufacturer whose
exports are subject to an anti-dumping duty. Article 13(10)(a) refers to
"a party which is related or associated to any of the manufacturers whose
exports of the like product are subject to a definitive anti-dumping duty,"
but fails to define what must be understood thereunder.
Council Regulation (EEC) No. 2176/84 utilizes in several places the
concepts of "related party" and "associated party." It provides that in
given to respondents to anti-dumping questionnaires adopted by the GATT Committee on
Anti-Dumping Practices On November 15, 1983, GATT BISD, 13th Supp. (No. 13) 30 (1983).
In the first three notices of investigation under art. 13(10) of Regulation 2176/84 concerning
electronic typewriters and electronic scales originating in Japan, the delay is, however, only
fifteen days. In the fourth notice the delay is twenty days. See supra note I.
40. See art. 7 of the 1979 GATT Anti-Dumping Code, supra note 10.
FALL 1988
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determining the normal value and the export price the Community authorities should disregard transactions between parties that appear to be
associated. 4 1 Furthermore, in defining "Community industry" for injury
purposes, it is provided that the Community authorities may exclude
42
producers who are related to exporters or importers.
First of all, the use of both the concepts of "associated party" and
"related party" raises the question of what difference exists between the
concepts. It is worthwhile noting in this respect that the proposal submitted to the Council on February 23, 1987, referred only to assembly
operations carried out by a party related to a manufacturer covered by
43
an anti-dumping duty.
The term "related party" is mostly used to indicate a corporate relationship between two parties. 44 Council Regulation (EEC) No. 2176/84
does not provide any specific guidelines in this respect, e.g., a threshold
in terms of shareholders' interest. A point of reference may, however, be
the understanding that the GATT parties reached in 1982 about the definition of "related party" for determining which domestic producers are
part of the domestic industry injured by the alleged dumping. According
to this understanding, companies can be considered to be related when
one controls the other or when both jointly control or are controlled by
a third party, provided there are grounds for believing that the effect of
the relationship is such as to cause the domestic producers to behave
45
differently from those domestic producers who are not related.
The term "associated party" is sometimes said to reach beyond the
existence of corporate links and to include also contractual arrangements
between two parties. For example, it was pleaded on behalf of the Council
of the European Communities before the Court of Justice in the 1979
proceedings with regard to anti-dumping duties imposed on ball bearings
originating in Japan that contractual arrangements could constitute a relevant "association." 46 Unfortunately, the Court did not have to address
this issue.

41. Regulation 2176/84, supra note 4, arts. 2(7), 2(8)(b).
42. Id. art. 4(5).
43. Proposal, supra note 6, art. I.

44. See, e.g., J. BESELER & A. WILLIAMS, supra note 7, at 35, 153.
45. GATT Doc. No. ADP/M/5, Annex 11(1981); see also Council Regulation (EEC) No.
1224/80 on the valuation of goods for customs purposes, 23 O.J. EUR. COMM. (No. L 134)
art. 1(2) at 2 (1980). This Article contains a definition, for customs purposes, of the term
'related party."
46. See Nachi Fujikoshi Corp. v. Council, 1979 E. Comm. Ct. J. Rep. 1363, 1375:
[U]ndertakings which are "associated in business" means not only undertakings which, under the legislation governing limited companies or groups
of companies, are interconnected, but those which maintain other contractual
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In adding the concept of an "associated party," Community authorities
seem to have indicated that they might want to institute anti-dumping
duties on products assembled or produced in the Community by parties
not related in the corporate sense. It has to be admitted that circumvention
of dumping relief is not only feasible when one party is directly or indirectly controlled by the other party but also between independent parties.
For example, a manufacturer may enter into a manufacturing agreement
with an independent company in the Community to the effect that the
latter will assemble imported parts at its plant in order to avoid paying
anti-dumping duties. Such plant would be as much a "screwdriver" assembly plant as one that is operated for the same purpose by a subsidiary
of the manufacturer. The reproach made against the Commission proposal
of February 23, 1987, that the anti-circumvention rules were discriminating
against the subsidiaries of foreign, in particular Japanese, manufacturers
in Europe, in that only assembly carried out by such subsidiaries would
be caught by the anti-circumvention rules, seems less appealing now. As
a result of this justified criticism, however, the first condition is diluted.
Any European assembly or production operation of a product subject to
an anti-dumping duty with a substantial part of its content originating in
the country subject to the anti-dumping duty may be open to scrutiny
under the anti-circumvention rules. Case law is awaited to see what evidence will be sufficient to demonstrate the existence of "association"
and notably whether the association between parties may be substantially
demonstrated by referring to the two other conditions of Article 13(10)(a).
In all likelihood, it may prove to be difficult to distinguish between a
scheme of circumvention between parties and a rational procurement
practice. It has become an increasingly common business practice for
manufacturers to acquire component parts of their products from foreign
sources. For example, in the anti-dumping investigation into photocopiers
originating in Japan, it was shown that the assembly operations for lowvolume photocopiers of one of the European complainants were only
producing an added value in the Community of between 20 percent and
35 percent. 47 Similarly, European manufacturers of microwave ovens rely
on imports from Japan or South-Korea for the major component in a
microwave oven, the magnetron.

or non-contractual relationships which create a special link, regardless of the relationships created by the very fact of the purchase or sale transaction.
See also Council Regulation (EEC) No. 1224/80, supra note 45, art. 1(3) which states that
a party is "associated in business' with its sole agent, sole distributor or sole concessionaire.
47. Council Regulation (EEC) No. 535/87, supra note 1,at 22.
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The question thus arises as to when the Community authorities will
regard a particular parts supply arrangement between parties as an association triggering the application of the anti-circumvention rules. Whether
a Community manufacturer is considered by the Community authorities
to be part of the Community industry for injury purposes may prove to
be decisive. The underlying idea of the new legislation seems to be that
assembly or production operations set up in the Community in the aftermath of an anti-dumping measure are nothing more than a "Trojan horse"
brought in to cause injury to the established Community industry. It is
therefore very unlikely that a producer who is considered by the Community authorities as being part of the relevant Community industry will
later be sanctioned with an anti-dumping duty, even if he procures more
than 60 percent of the components and materials of which his product is
composed from sources in the country subject to an anti-dumping measure. The new rules may therefore be turned into a powerful device aimed
at protecting the established domestic industry not only from existing
foreign competition, which is already achieved by the previously existing
anti-dumping rules, but also from efficient new local competition. Procurement practices engaged in by the established Community industry
will go unsanctioned, while the same practices engaged in by others risk
being stigmatized as circumvention of an anti-dumping regulation.

B.

THE ASSEMBLY OR PRODUCTION MUST HAVE BEEN
STARTED OR SUBSTANTIALLY INCREASED AFTER
THE OPENING OF AN ANTI-DuMPING INVESTIGATION

Anti-dumping procedures normally start with the introduction of a written complaint by the Community industry affected by the allegedly dumped
imports. 48 Such complaint is then examined by the Commission services
and circulated to the Member States, which are consulted through the
Advisory Committee. 49 When, after consultation, it is apparent that there
is sufficient evidence to justify initiating proceedings, the Commission will
announce the initiation of proceedings in the Official Journal of the European Communities and advise the exporters and importers known to
the Commission to be concerned as well as representatives of the exporting country and the complainants. 50 At that time the dumping investigation is opened at Community level.
The condition that the assembly or production has been started or
increased after the opening of the anti-dumping investigation must be

48. Regulation 2176/84, supra note 4, art. 5(I).
49. Id. art. 5(3).
50. Id. arts. 7(I)(a), 7(l)(b).
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approved. It is admitted that the commencement or augmentation of the
assembly in Europe may constitute only circumstantial evidence of the
intent of a foreign manufacturer to circumvent the imposition of an antidumping duty, but it cannot be denied that this requirement to a certain
degree protects long-standing foreign investments in the Community. It
should be hoped that Community authorities, in applying the new rules,
will take into account that decisions to commence or augment production
often require substantial lead time and that the commencement or augmentation of production, although taking place subsequent to the opening
of the anti-dumping proceedings, may be studied and planned long before
such proceedings have started.
The start or increase in assembly or production may very well occur
after the imposition of a definitive anti-dumping duty. The question has
arisen whether the complainant should avail himself of the review procedure to have the regulation imposing the anti-dumping duty modified
to include like products assembled or produced in the Community. In this
case, one year should lapse between the conclusion of the investigation
with regard to the products imported in a finished state and the request
for review. The wording of the Commission proposal of February 23,
1987, suggests the need to use the review procedure. 51 The wording of
Council Regulation (EEC) No. 1761/87 implies rather that the procedure
with regard to products assembled or produced in the Community is a
new procedure under Article 7 of Council Regulation (EEC) No. 2176/84,
the result being that the one-year time lapse is not required. Indeed, the
four procedures that the Commission has recently initiated under Article
13(10) are not conceived as review procedures. 52 A consequence thereof
is that proceedings with regard to products assembled in the Community
can have no impact upon the duration of the anti-dumping measures with
regard to the imported products. Under the "sunset" provision of Article
15 of Council Regulation (EEC) No. 2176/84 these measures will lapse
after five years from the date on which they entered into force or were
last modified or confirmed. The measures with regard to the like products
assembled in the Community will at the latest lapse at the same time,
even if they have not been in force for five years, since the existence of

51. Proposal, supra note 6, art. I.
52. Notice of an investigation under Article 13(10) of Council Regulation (EEC)
No. 2176/84 concerning electronic typewriters originating in Japan, supra note 2; Notice of
an investigation under Article 13(10) of Council Regulation (EEC) No. 2176/84 concerning
certain electronic scales originating in Japan, supra note 2. Notice of an investigation under
Article 13(10) of Council Regulation (EEC) No. 2176/84 concerning electronic typewriters
originating in Japan, supra note 2; Notice of opening of an investigation pursuant to Article
13(10) of Council Regulation (EEC) No. 2176/84 concerning plain paper photocopiers originating in Japan, supra note 2.
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an anti-dumping duty with regard to like products imported in finished
form is a condition for their application.

C.

THE VALUE OF THE PARTS OR MATERIALS USED AND ORIGINATING
IN THE COUNTRY OF EXPORTATION OF THE PRODUCT SUBJECT TO

THE ANTI-DUMPING DUTY MUST EXCEED THE VALUE OF
OTHER PARTS OR MATERIALS USED BY AT LEAST

50

ALL

PERCENT

The third condition to be met before a definitive anti-dumping duty can
be imposed upon products assembled or produced in the Community
imposes a maximum content requirement. According to this condition, a
product assembled or produced in the Community may be subject to an
anti-dumping duty if the value of the parts and materials originating in
the country of exportation of the product subject to the anti-dumping duty
makes up more than 60 percent of the total value of all parts and materials
used in the product.
The condition requiring that at least 60 percent of the parts originate
in a certain country amounts in fact to a rule of origin specifically designed
53
for the purpose of preventing circumvention of anti-dumping measures.
This should not be surprising since one of the main functions of rules of
origin is to prevent circumvention of trade measures.
Rules of origin in international trade law are intended to determine
where certain goods have been produced. The origin of goods, not to be
confused with their "provenance," is particularly important when goods
originating from different countries are subject to different treatment. A
classical example of the importance of rules of origin pertains to trade
governed by preferential trade arrangements. The origin rules serve to
determine whether a preferential duty treatment provided in the trading
54
agreement will be applicable.
It is obvious that rules of origin are similarly important to determine
whether anti-dumping duties are due with regard to the importation of
particular goods. Indeed, anti-dumping duties will only apply to products
originating from certain countries listed in the anti-dumping regulation.
Manufacturers will therefore have an incentive to avoid the imposition of
anti-dumping duties by having their products originate in a country not
listed in the relevant anti-dumping regulation. The implementation of antidumping measures may thus call for origin assessments. According to

53. It should, however, be kept in mind that the Community authorities are not obliged
to impose anti-dumping duties, even if more than 60 percent of the parts value is originating
in the relevant country of exportation.

54. See also P.

KELLEY

& I.

ONKELINX,

supra note 35, at T-101; Feenstra, Rules of

Origin and Textile Products, Recent Case-Law of the Court of Justice, 22 COMMON MKT.
L. REV. 533 (1985).
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Article 13(7) of Council Regulation (EEC) No. 2176/84, the rules on the
common definition of the concept of origin and the relevant implementing
provisions will apply in the absence of any special provisions to the contrary adopted when a definitive or provisional anti-dumping duty was
imposed.
The rule of origin created by the new anti-circumvention provisions to
determine where a certain product originates for the purpose of levying
anti-dumping duties deviates substantially from the normal rules of origin
applied by the Community, which can be found in Council Regulation
(EEC) No. 802/68 on the common definition of the concept of the origin
of goods. 55 These rules of origin apply to (i) internal Community trade,
(ii) the external trade of the Community with countries with which the
EEC has not concluded a trading agreement incorporating specific rules
of origin, and (iii) to external trade of the Community with countries having
concluded preferential trading agreements with the Community, but for
purposes other than the granting of preferential customs treatment. 56 As
a result, the rules of Council Regulation (EEC) No. 802/68 apply to trade
with such countries as Japan and the United States. Pursuant to Article
5 of Council Regulation (EEC) No. 802/68:
[A] product in the production of which two or more countries are concerned
will be regarded as originating in the country in which the last substantial process
or operation that is economically justified is performed, having been carried out
in an undertaking equipped for the purpose, and resulting in the manufacture
of a new product or representing an important stage of manufacture.
Article 6 contains an anti-fraud provision to the effect that:
[Alny process or work in respect of which it is established, or in respect of
which the facts as ascertained justify the presumption, that its sole object was
to circumvent the provisions applicable in the Community or the Member States
to goods from specific countries shall in no case be considered, under Article
5, as conferring on the goods thus produced the origin of the country where
carried out.
It would go beyond the purpose of this article to dwell upon the interpretation given by the Court of Justice of the basic rule of origin set forth
in Article 5 of Council Regulation (EEC) No. 802/68. 57 It is immediately
clear, however, that a substantial difference exists between the 60/40 parts
content ratio of the new anti-dumping rules and the well-balanced rule of
55. Council Regulation (EEC) No. 802/68 on the common definition of the concept of the
origin of goods, O.J. EUR. COMM. 165 (English Special Ed. 1968).
56. See P. KELLEY & 1. ONKELINX, supra note 35, at T-102.
57. See, e.g., Gesellschaft for Ueberseehandel v. Handelskammer Hamburg, 1977 E.
Comm. Ct. J. Rep. 41; Yoshida Nederland B.V. v. Kamer van Koophandel en Fabrieken
voor Friesland, 1979 E. Comm. Ct. J. Rep. 115; Yoshida GmbH v. Industrie- und Handelskammer Kassel, 1979 E. Comm. Ct. J. Rep. 151; see also P. KELLEY & I. ONKELINX,

supra note 35, at T-104.
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origin of Council Regulation (EEC) No. 802/68. Obviously, any product
originating in a manufacturing operation that is not a "screwdriver type"
operation will most likely be considered as a product "made in Europe"
under the test of Articles 5 and 6 of Council Regulation (EEC) No.
802/68, while it is far from sure that it will be considered as such under
the test of Article 13(10)(a) of Council Regulation (EEC) No. 2176/84.
The new anti-circumvention rules focus, indeed, on only one element
of the production process, specifically, the value of the parts or materials
originating in the country of exportation compared with the total value
of the parts or materials used; the rules disregard completely the other
factors referred to above judged important in a normal country of origin
assessment. 58 It is remarkable to see that no account is taken of the labor
input in a product while, for instance, the Commission has on several
occasions complained that "screwdriver" assembly plants have no long
lasting value for the European industry, since they bring about only little
employment. Only indirectly may the labor input be taken into consideration, since it is a variable cost that the Council is invited to take into
account in applying the new rules. Fixed costs are not even mentioned.
The investment in land, plant, or production machinery, which is an essential factor in the common rules on the concept on origin, therefore
seems to be deemed irrelevant in the rule of origin assessment under
Article 13(10)(a) of Council Regulation (EEC) No. 2176/84. The condition
that not more than 60 percent of the value of the parts originate in the
country of exportation of the product subject to the anti-dumping duty
leaves too much room for affecting manufacturing operations in Europe
that are not "screwdriver type" assembly plants. As currently worded,
the content requirement may lead to odd results, in that true "screwdriver" assembly operations may not be caught while other operations
may well be. Indeed, a company importing 50 percent of the required
parts from country X and 40 percent from country Y,while adding almost
58. It should be noted that the Commission has adopted some regulations that apply
Article 5 of Council Regulation (EEC) No. 802/68 to specific products using the added-value
concept. See, e.g., Commission Regulation (EEC) No. 2638/70 on determining the origin
of radio and television receivers, 13 O.J. EUR. COMM. (No. L 279) 35 (1970); Commission
Regulation (EEC) No. 861/71 on determining the origin of tape-recorders, 14 O.J. EUR.
COMM. (No. L 95) 11 (1971). Both regulations require that 45 percent of the total value (not
only the parts value) is added in the Community in order to extend EC origin to the products
involved. If the goods have no EC origin, the country of origin will be the last country
where parts making up more than 35 percent of the total value originate. If two countries
meet the 35 percent criterion and it cannot be determined which country is the latter country
of exportation, the country where parts having the highest aggregate value originate will be
the country of origin. It should be stressed that in the origin determination called for under
these regulations the total value of the products is the benchmark against which the proportional value of the parts is measured to determine the origin. As a result, other factors
than the parts value are to be taken into account.
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no value in the Community, may not be subject to an anti-dumping duty.
On the other hand, a company procuring 65 percent of the required parts
from country X while adding a local parts content of 35 percent and a
substantial labor input in the Community may be subject to an antidumping duty.
Furthermore, a foreign exporter whose products are subject to an antidumping duty may decide after the institution of the duty (whether or not
for purposes of evasion) to assemble the product not only outside the country mentioned in the anti-dumping regulation but outside the Community.
Whether such assembled product will be subject to an anti-dumping duty
will be reviewed under the balanced test called for by the common rules
on the concept of origin laid down in Council Regulation (EEC) No. 802/
68. If, however, such producer should decide to invest in the Community,
he would bejudged under the test of Article 13(1 0)(a) of Council Regulation
(EEC) No. 2176/84. It is not difficult to guess where the producer will
59
invest.
The interplay between the first condition of Article 13(10)(a), assembly
by a related or associated party, and the third condition, the special rule
of origin, entails furthermore a discriminatory treatment in applying this
special rule of origin only to products manufactured by certain producers. 60 As a result thereof, a product assembled in the Community by a
subsidiary of an exporter whose products are subject to an anti-dumping
duty may be considered originating in the country of exportation while a
similar product assembled by a nonrelated party will be considered as
having a Community origin.
The application of the 60/40 parts content ratio may prove to be very
cumbersome, in that it will require Community authorities to assess the
exact value of the parts or materials used in the assembly or production
operation. It seems to be implicitly stated that the Commission would not
rely on the actual export price of the components or materials used in
the assembly or production. Because the sales will have occurred between
related or associated parties and the parts or materials are used in the
manufacture of goods, the price of which is presumed to be dumped, the
Commission will have to assume that the export price of the parts and
materials themselves is unreliable.
59. Commission officials have warned that they will favor adopting legislation countering
circumvention of EEC anti-dumping duties by assembling outside the Community, if evidence of such circumvention becomes apparent.
60. The 1979 GATT Anti-Dumping Code prohibits discrimination in imposing antidumping duties in Article 8(2), supra note 10: "any duties shall be collected in the appropriate
amounts in each case, on a non-discriminatory basis, on imports from all sources which
have been found to be dumped and causing injury." Community legislation confirms this
principle in art. 13(5) of Regulation 2176/84, supra note 4.
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Furthermore, the Commission is unlikely to resort to the value determined for customs purposes. Under the valuation rules laid down in Council Regulation (EEC) No. 1224/80 on the valuation of goods for customs
purposes, the "transaction value," i.e., the price actually paid or payable
for the goods when sold for export to the customs territory of the Community, may be disregarded in the event the customs authorities find
evidence that the transaction value was influenced by the relationship
between the parties. 6 1 Even if customs authorities reject the transaction
value, they are required to give priority to the transaction value of identical
62
goods produced in the same country as an alternative basis of valuation.
Consequently, the correction of a presumably dumped price cannot be
adequately dealt with under the customs valuation rules. It should furthermore be mentioned in this respect that the Court of Justice has adopted
a restrictive view of the functions of customs valuation and rejected the
argument that the paramount aim of the Community customs legislation
was to establish the "correct price" of imported goods. The Court further
rejected the view that there must be any particular relation between value
63
for customs purposes and values adopted for other legislative purposes.
Therefore, the Commission will have to resort to a determination of
the normal value of the components or parts according to one of the
methods set forth in Article 2(3) of Council Regulation (EEC) No.
2176/84. It is obvious that all procedural safqguards must be granted to
the producers in order to ensure that a fair assessment is made of the
normal value of the parts or materials imported. Consequently, Community authorities must in all likelihood organize an investigation that
amounts almost to a fully fledged anti-dumping investigation in order to
apply the new anti-circumvention rules.
Similarly, the Commission will have to pay particular attention to the
origin of the parts and materials used in the assembly of the product under
investigation. The origin determinations are not only important to verify
whether the 60/40 parts value test is met, but also to determine the antidumping duty to be levied. At the parts level, the Commission should be
bound by the normal rules of origin. Whether parts or materials originate
in the country of exportation or in the Community should be determined
in accordance with Article 5 of Council Regulation (EEC) No. 802/68, if
at least no special rules apply with regard to the specific part or the specific
country of origin. As a result, parts assembled in the Community may be

61. Council Regulation (EEC) No. 1224/80, supra note 45, art. 3(l)(d).
62. Id. art. 4(l)(a).
63. Procureur de la Rdpublique v. Rend Chatin, 1980 E. Comm. Ct. J. Rep. 1345, decided
under Council Regulation (EEC) No. 803/68, repealed by Council Regulation (EEC) No.
1224/80, supra note 45.
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found to have EC origin, even if 60 percent of the constituent parts used
in the assembly originate in the country of exportation involved in the
investigation.
III. Conclusions
Not surprisingly, the new rules have drawn substantial criticism from
various corners. Most prominent has been the criticism that the new rules
will jeopardize potential foreign, in particular Japanese, direct investments in the Community. The FinancialTimes warned on the day of the
adoption of the new anti-dumping rules that "where its anti-dumping
measures are concerned, Europe has much to lose in terms of potential
inward Japanese investment." 64 The Japanese Ministry of International
Trade and Industry as well as Japanese industry circles have repeatedly
made the same warning. 65 In his reaction to this criticism, Commissioner
W. De Clercq, responsible for external relations and commercial policy,
stated that "the adopted measure will not discourage investment and that,
on the contrary, it will encourage investment with a high proportion of
66
added value and a transfer of technology."
It is quite difficult to forecast the impact of the anti-circumvention rules
upon foreign direct investments in the Community, but it is more difficult
to deny that the flow of forei-n investments will be affected by the new
rules. The new rules are a typical example of legislative "overshooting."
The proclaimed aim is to forestall the avoidance of anti-dumping laws
through the establishment in the Community of "screwdriver type" assembly operations, but the legislation may reach investments that are
much more than "screwdriver" assembly operations. Community authorities have repeatedly declared that, whatever the scope of the rules,
they will only be applied against "screwdriver" assembly plants. The fact
is, however, that a law with a potentially wide-reaching scope is on the
books and that such law constitutes an "unknown factor" in the plans of
potential investors, many of whom are convinced that anti-dumping measures are used to conceal open protectionism and are substantially a result
of lobbying by the established local industry.
Furthermore, the new rules demonstrate an untimely overeagerness of
the Community to attract foreign, in particular, Japanese investments. In
response to the imposition of an anti-dumping duty, foreign manufactur64. GATT Discipline under Strain, Financial Times, June 22, 1987.
65. See, e.g., Warning on Anti-Dumping Accompanies Japanese Direct Investment Figures, European Report, March 2, 1987: Japanese Industry Steps Up Protests against EEC
Proposals to Extend Duties to Components, European Report, March 6, 1987.
66. Mr. De Clercq Disputes that the Revision of the Anti-Dumping Regulation May Discourage Japanese Investments, Europe, June 26, 1987.
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ers, which are affected by such measures, may decide to set up an assembly operation in the Community in order to maintain their market
share in Europe. Admittedly, such assembly operations may not produce
much added value in the Community at the initial stage of the investment.
Direct investments should be viewed as a gradual process whereby in the
first stage the investor is likely to limit his investment to mere assembly
of parts and will "outsource" substantially the required components and
materials from suppliers with whom the investor has long-standing procurement arrangements. In all fairness, one should not expect the investor
to rely immediately on unknown sources of supply, which will occur if
the foreign company is more or less forced to a local investment by a
protective relief measure that leaves the foreign company little time to
consider its investment and alternative supply arrangements. Gradually,
the assembly will probably be substantiated and the "outsourcing" of
parts and materials will be replaced by local procurement arrangements.
By doing so, the foreign investor will reduce shipping costs, eliminate
customs duties, and reduce his exposure to certain currency fluctuations.
Especially when the value of the currency of the country of exportation
of the parts is substantially increasing, as is currently the case with the
Japanese yen, the foreign investor will be induced to procure parts and
materials locally. It is this gradual but often inevitable process of investment that the Community authorities wish to speed up by forcing investors
to forgo the initial stage of the process. Unfortunately, the Community
authorities may thereby bring foreign investors to forgo their investment
in the Community altogether.
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